TURNER HOPKINGS

BARRISTERS & SOLICITORS

TAKAPUNA WINTER 2006

NEWSLETTER

RELOCATION OF CHILDREN -

WHEN DISPUTES ARISE

How the Problem Arises

Relocation disputes arise when the parent who has
day-to-day care of a child wishes to change his or
her place of residence, along with that of the child,
and the other parent opposes the relocation. The
proposed relocation may be overseas or elsewhere
within New Zealand.

These cases (often described as “intractable”) are
some of the most difficult and distressing
imaginable for both the parties involved and also
their legal advisers.

Example

A typical scenario of a relocation dispute is as
follows:

A couple are together for many years before
separating. They have two children. The children
have lived with the mother in Auckland since
separation. The father has contact with the children
each weekend. The parents met in Australia. Most
of the mother’s family still reside there. The
mother now wishes to move to Australia with the
children but the father will not consent.

Legal Issues

The parent with day-to-day care (formerly
“custody”) wishes to relocate with the children to
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another country. In such circumstances the other
parent’s consent will be required.

If the parents are unable to agree on the primary
residence of their children, either parent may
apply to the Family Court for the Court’s
direction.

If the father was to become aware of the fact that
the mother may depart despite his opposition to
the move, he may file an application for an order
preventing the removal of the children from New
Zealand until the Court determines the relocation
issue at a substantive hearing.

Relocation disputes are dealt with under the Care
of Children Act 2004 (“the Act”). The Act provides
that the welfare and best interests of the children
are to be the primary consideration and gives
express guidance as to what matters the Court
must take into account. The welfare of each child
is different in every case and must be assessed on
its merits.

The Act also requires the views of the children to
be considered and a lawyer will be appointed by
the Court to represent them.

If the relocation dispute is to be determined by the
Court, a hearing will be held. Following the
hearing the Court will make Orders. For example,
the Court may make a Parenting Order providing
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for the children to be in the mother’s day-to-day
care in Australia and the father to have contact.

The reality is that in this type of case, there can be
no compromise reached. One parent will “win”
and the other will “lose”. In extreme cases the
result may mean that one parent will end up with
significantly reduced or possibly no further contact
with their child or children.

Enforcement of Orders

When children move outside the jurisdiction of the
New Zealand Courts, it is important to ensure that
any orders made will be adhered to. If they are not,
there may be enforcement procedures available to
the aggrieved party. If the children are relocating to

PROBLEM NEIGHBOURS -
WHAT TO DO?

Have you ever purchased a property and later
discovered that your neighbour’s trees will
eventually block your view or prevent your
property from having the benefit of sunlight?

Problems with neighbouring trees can be a
common source of tension between neighbours. It
is a good idea to talk to your neighbour first to see
if you can come to some arrangement that is
suitable to both parties, such as agreeing to have
the trees thinned or reduced in height.

However, if that doesn’t work, there are legal
remedies available. Parties can apply to the
District Court under the Property Law Act 1952
(“the Act”). Section 129C of the Act gives the
Court the power to order removal or trimming of
trees injuriously affecting neighbour’s land.
Specifically, section 129C(6) includes factors that
the Court may take into consideration in
determining whether a tree is obstructing the
applicant’s view or is otherwise causing injury or
loss to the applicant. These factors include the:

¢ Interests of the public in the maintenance of an
aesthetically pleasing environment;

¢ Desirability of protecting public reserves
containing trees;

another country that is a signatory to the Hague
Convention (which governs international child
relocation and abduction matters), some protection
may be available from relevant authorities in New
Zealand and the overseas jurisdiction. Most
“Western” countries are signatories to the Hague
Convention. Many other countries are not.

In any case involving relocation of children to
another country, it is essential for the parents to
ensure that proper safeguards are put in place
before the children are relocated overseas.

For further information on this subject or any
matters relating to care of children or family law in
general, please contact either Michael Robinson or
Claire O’Donnell.

¢ Value of the tree as a public amenity;

¢ Historical, cultural or scientific significance
(if any) of the tree; and

* Likely effect (if any) of the removal or
trimming of the tree on ground stability, the
water table or run-off.

Other Considerations

The Court will not make an order under this
section unless it is satisfied that:

¢ The tree is causing or is likely to cause loss,
injury or damage to the applicant’s life, health
or property; or

* The tree is obstructing any view that an
occupier of the applicant’s land would other-
wise be able to enjoy, or is otherwise causing
injury or loss by diminishing the values of the
property or reducing the enjoyment of it for
residential purposes.

The Court will balance these considerations
between the hardship that would be caused to
the applicant by the refusal to make the order
and the hardship that would be caused to the
respondent by the making of the order.



